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IN THE DISTRICT COURT OF APPEAL 
FIRST DISTRICT OF FLORIDA 

 
ROGER N. ROSIER, 
 
 Appellant, 
 
      v.      CASE NO. 1D16-2327 
 
STATE OF FLORIDA, 
 
 Appellee. 
______________________/ 
 

RESPONSE TO MOTION FOR REHEARING,  
REHEARING EN BANC AND CLARIFICATION 

 
 Appellant, Roger N. Rosier, respectfully requests that this Court deny the 

State’s Motion for Rehearing, Rehearing En Banc and Clarification, filed on 

September 20, 2018. The State asserts that en banc review is necessary to maintain 

uniformity in this Court’s decisions because this Court’s opinion is inconsistent with 

Merriell v. State, 169 So. 3d 1287 (Fla. 2015), and Hunter v. State, 174 So. 3d 1011 

(Fla. 1st DCA 2015). The undersigned counsel submits that this Court’s September 

5, 2018, opinion is consistent with Merriell and Hunter for the reasons this Court 

points out in the opinion. As this Court notes, in both Merriell and Hunter the trial 

court acknowledged having reviewed the competency evaluation before making an 

independent determination that the defendant was competent. Rosier v. State, 43 Fla. 

L. Weekly D2042 at *3-4 (Fla. 1st DCA September 5, 2018). The reference to the 

psychologist’s evaluation in the written order in Mr. Rosier’s case does not suggest 
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the trial court reviewed the evaluation before making its determination. The written 

order was entered a month after the “hearing” by a different judge, and it appears to 

be a pro forma order intending to ensure compliance with the requirement that a 

written order be entered.  

 The State also argues that the issue reached by this Court was waived because 

the undersigned argued error occurred because the trial court did not hold a 

competency hearing and did not file a Reply Brief or amend the Initial Brief to 

include an argument the competency hearing was inadequate. This Court may not 

address issues on appeal “that were not raised by the parties.” Anheuser-Busch 

Companies, Inc. v. Staples, 125 So. 3d 309, 312 (Fla. 1st DCA 2013). The State’s 

Answer Brief argued that the trial court “fully complied with the requirements 

expressed in Dougherty v. State, 149 So. 3d 672 (Fla. 2014) and Merriell v. State, 

169 So. 3d 1287 (Fla. 1st DCA 2015) by holding a hearing, making an independent 

determination that Appellant was competent to proceed, and entering a written 

order.” The Answer Brief further asserted that “the trial court followed the proper 

competency procedure and made an independent determination that Appellant was 

competent to proceed after listening to the parties, conversing with Appellant, 

reviewing the report, and filing a written order.” Based on these arguments, the issue 

of the adequacy of the hearing was properly before this Court. The State is a party 

in this case, and the State put the issue of the adequacy of the hearing before this 
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Court for review. There is no requirement that an appellant be the party who brought 

an issue before this Court. See Anheuser-Busch Companies, Inc., 125 So. 3d 309, 

312.  

 Additionally, the undersigned counsel submits that the arguments in the Initial 

Brief are sufficiently similar to the issue addressed in this Court’s opinion, such that 

this Court’s opinion would have been authorized even if the State had not asserted 

the hearing was adequate. The Initial Brief argued that the competency 

determination was not conducted in accordance with controlling rules and case law 

because there was no competency hearing. A finding of competency following an 

inadequate hearing is essentially the same error as a finding of competency following 

no hearing at all. The undersigned also reminds this Court that this was a case in 

which the appellant had initially been adjudged incompetent and was later found 

competent; extra care should be given in such cases to ensure a defendant’s due 

process rights are protected. 

 The undersigned counsel respectfully requests that this Court deny the State’s 

motion. 
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CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that a copy of the foregoing has been electronically 

served, as agreed by the parties, on Trisha Meggs Pate, Assistant Attorney General, 

counsel for the State of Florida, at crimapptlh@myfloridalegal.com; and has been 

furnished by U.S. Mail to Appellant Roger Rosier, 2090 Sopchoppy Highway, 

Sopchoppy, Florida 32358; on this date, October 23, 2018. 

      Respectfully submitted, 
      Office of Candice K. Brower 
      Criminal Conflict & Civil Regional Counsel 
 
  
      _____________________________ 
      /S/ MELISSA J. FORD, FB: 0099401 
      Assistant Regional Conflict Counsel 
      P.O. Box 1019 
      Tallahassee, Florida 32302 
      Phone (850) 922-0179 
      Fax (850) 922-9970 
      mina.ford@rc1.myflorida.com 
 
      COUNSEL FOR APPELLANT  
 


